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ABANDONMENT. 

HomeEsreap, 11, 12, 13. 

1, It is not an open question in this court that the wife, when forced by 
the action of the husband to assume and fulfill the duties of a feme evle, 
or the head of the family, may exercise the rights and privileges of such 
position, Ann Berta Lodge v. Leaverton, 18. 


ACCOMPLICE. 

Evipence, 7, 8. 

1. One jointly indicted with a defendant on trial, and who testifies upon 
a condition that all prosecutions concerning the affair of which he is 
cailed to testify be dismissed, is considered an accomplice, and the de- 
fendant in such case is entitled to have the instraction given to the jury 
that they shall not convict upon the unsupported testimony of such ac- 
complice; and it is so held although the defendant in his testimony 
denies the fact of his guilt. Barraray. The State, 260. 

2, The fact that a witness testifies in order to escape prosecution, and 
the moral delinquency involved in actua] guilt, affect the credibility of 
the witness so as to render corroboration necessary. Jd. 


ADMINISTRATOR. 

1. An administrator cannot assign claims due the estate in satisfaction 
of his individual debts. Bledsoe v. White, 130. 

2. Ine suit agsinst an attorney for funds collected on a note, the prop- 
erty of an estate, payable to the administrator or bearer, such attorney 
cannot plead that such note had been assigned to him by the administra- 
tor in payment of a debt owed by the administrator to the attorney. Jd 


AGGRAVATED ASSAULT. 

A party charged with committing an aggravated assault by striking 
with a pistol, alleged in the indictment to have been a deadly weapon, 
cannot complain that the law of simple assault was not given in charge 
to the jury, when the evidence showed that the pistol, even as used 
was a deadly weapon. Chambers v. The State, 254 


ALIBI. : 
CRIMINAL PROCEDURE, 4, 5. 
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AMENDMENT. 

1. Where judgment was taken by default, enforcing a vendor’s lien 
set up by amendment upon one-half interest in a town lot, wherein the 
original lien was insisted upon against two-thirds of a half interest, and 
defendant having no notice of amendment: Held, to be error. King v. 
Goodeon, 15. 

2. Suit was brought to foreclose a mortgage which refers to a deed in 
the mortgagor's possession for the boundaries of the mortgaged premi- 
ses, and the defendant had been notified to produce the original deed, 
and in absence of the original, the plaintiff has introduced parol evi- 
dence as to the boundaries as set out; when the defendant in his evi- 
dence read the original deed, whereby it appeared that the plaintiffs 
petition was insisting on foreclosure of the mortgage upon lands not 
included in it, and on ascertaining the fact for the first time, Held, it is 
not error to admit an amendment to be filed, disclaiming as to the 
excess, and limiting the prayer for foreclosure to the land actually in- 
cluded in the mortgage. Trotti v. Hobby, 349. 7 


APPEAL. 

APPEAL Bonp, 1, 2. MANDAMUB. 

BANKRUPTCY, 1. Panties, 1. 

INTERVENOR. 

1. A judgment is not final from which an appeal can be taken unless 
the whole of the matter in controversy as to all of the parties be dis- 
posed of. Simpeon v. Bennett, 241. 

2. A judgment dismissing a petition of intervention is not such a final 
judgment es wil] authorize an appeal by the intervenor, before final 
judgment rendered in the court below on the matters in issue between 
plaintiff and defendant. Were the practice different, the remedy of in- 
tervention would cause a multiplicity of suits, instead of preventing 
them, which is its main object. Stewart v. The State, 242. 


APPEAL BOND. 

: 1. Beea bond held fatally defective as appeal bond from the County 
Court to the District Court, and which could not be supplied by a new 
bond, so as to confer jurisdiction upon the District Court. King v. Hop- 
kine, 48. 

2. This court has allowed new appeal bonds to be substituted only 
when the original bond was insufficient in amount, or when signed by 
but one security. Id. 


ARBITRATION. 
EstTopPeE.L, 1, 2. 


ASSESSOR AND COLLECTOR. 
Bonp, 1. 





ASSIGNMENT. 

ADMINISTRATOR, 1. 

JUDGMENT, 3. 

1. A bank account book, being a chose in action not assignable by de- 
livery, its delivering to a third party will not vest in him dominion over 
the money it represents, nor authorize him to maintain an action for it 
in hisown name. Stewart v. The State, 242. 


ASSESSMENT. 
TAXES AND Tax SALEs, 8, 14, 19. 


ATTORNEY. 
ADMINISTRATOR, 2. 
BILL OF REVIEW, 2. 
The relation of attorney and client is that of trust, and a violation of 
duty by the attorney is an act done ina fiduciary capacity under the 
bankrupt law. Flanagan v. Pearson, 1. 


BANKRUPTCY. 
ATTORNEY. 
1. BANKRUPTCY does not suspend proceedings on appeal in the Su- 
preme Court. Flanagan v. Pearson, 1. 
2. See case of judgment for a debt made in fidiciary capacity, and 
not discharged by proceedings in bankruptcy. 


3. The bankruptcy of the payee of a note taken by such payee for a 
debt due his principal will not deprive the maker from such credits as he 
has honestly acquired in belief that the payee of the note was the owner. 
Yarborough v. Wood, 91. 


BILLS OF EXCHANGE. 
Promissory Notes. 


BILL OF REVIEW. 

1. Asuit brought by heirs to set aside an administration sale of 
property sold -by their father’s administrator on the ground of fraud, 
is in substance a bill of review, and barred in two years, and in case of 
minors two years after their majority. Aveinecke v. Woodward, 311. 

2. Quere: Can an attorney of an administrator purchasing at his sale 
be an innocent purchaser, when such sale is attacked for irregularities, 
Id. 


BORDER AND COAST LEAGUES. 
LAND, 4. 


BURGLARY. 

1. An entrance into a house of any part of the body however small, 
is an entry sufficient to warrant convicton for burglary, provided that 
the intention be to commit a felony, and the other statutory requisites 
of burglarv be present. Franco v. The State, 276. 
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BURGLARY — Continued. 

2. Where the testimony showed that the accused, about four o’clock ip 
the morning, had raised the window in the dwelling of an aged lady 
and was holding it up with his hand in such a way that his fingers 
were within the house, his elbows resting on the sill of the window, his 

‘ body outside of the house, when some of the inmates hearing the noise 
and approaching, he suddenly dropped the window and fied, there 
being valuable property in the house, and no excuse being given or 
other known object, such entry, and the circumstances, are sufficient 
from which the jury may find the felonious intent; and a verdict of 
guilty is supported. Jb. 

3. In an indictment for burglary, it is proper to charge the unlawful 
entry with intent to commit a theft, and the theft. Such manner of 
charging the offense is not bad for duplicity. 

4. Article 631 of Criminal Procedure, sub-division 4, provides that theft 
is included as one of the degrees of burglary; it including every 
species of housebreaking and of theft froma house. Shepherd v. The 
State, 501. 


BOND. 
Under the Act of 1866, regarding the assessment and collection of 
taxes, the omission of the collector to execute a new bond within tep 
days after the ist of January following, the execution of the first bond 
does not release the securities on the first bond for liability on account 
of a default of the collector occurring after the period when the second 
bond should have been executed. Tinsley v. Rusk Co., 40. 


CATTLE. , 

Wherever theft of cattle is charged and the evidence is that the 
cattle were taken from their accustomed range, the Article 2410 b, of 
the Code, inflicting: a less punishment for theft, should be given in 
charge by the court, and, in most cases, the succeeding Article, 2610, 
should be given—said clause imposing a punishment for removing 
cattle from their range where there is no fraudulent intent. Campbell 
v.elhe State, 591. 


CERTIFICATE. 
EVIDENCE, 2. 


CHANGE OF VENUE. 
VENCE, 3, 4. 


CHARGE OF TilE COURT. 
AGGRAVATED ASSAULT. PRACTICE, 4, 14. 
CoMMON CARRIER, 1. ,» SWINDLING, 2. 
CRIMINAL PROCEDURE, 1, 4, 7. 
1. A negro woman was sold and delivered in November, 1864, with- 
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CHARGE OF THE COURT—Continued. 

' out bill of sale, was held by vendee until emancipation. In a suit by 
the vendor of the negro for specific performance of a parol contract for 
sale of a tract of land which by contract was to be part consideration 
for the negro, possession of which had been given: Held, error to in- 
struct the jury thata bill of sale was necessary to pass title to the 
negro, or that plaintiff should show title and right to convey the negro. 
Castleman v. Sherry, 59. 

2. To charge the jury that evidence of the admissions of a party is 
dangerous and liable to abuse: Held, error as charge upon the weight of 
evidence. Id. 

3. Where an improper charge could not possibly work an injury to 
the party complaining of it, it is not a ground for reversal on appeal. 
McClane v. Rogers, 214. 

4. Ina criminal case it is not sufficient to charge the genera] princi- 
ples of law defining the offense charged: instructions should be given 
on the law applicable to the particular case, as developed by the testi- 
mony. Farrer v. The State, 295. 

5. The practice of giving in charge all the provisions of the Code 
relating to an offense in all its degrees without reference to the facts of 
the case, which has prevailed to some degree in Texas for nine years, 
again reprobated. Lopez v. The State, 298. 

6. It is error to instruct the jury that the presence of the accused at 
the time of the robbery, his failure to give the alarm, his silence, his 
inaction, and the supposed concealment of the offense by him, were 
sufficient to authorize a conviction ; the Code requires advice given, or 
an agreement entered into to commit the offense, coupled with an actual 
presence at the commission of the offense. King v. The State, 282. 

7. The fact that the charge read to the jury on the trial of a criminal 
cause bore the style and file-mark of another criminal cause, raises no 
presumption that it had been used on the trial of another party, nor, if 
applicable to the case, would the fact that it had been so used be a 
ground for new trial. Austin v. The State, 355. 

8. On atrial for murder, the following language was used by the 
judge in his charge: “If, therefore, the jury are satisfied, beyond a 
‘‘ reasonable doubt, from the testimony adduced, that the means used 
“ by the defendant were likely to kill or do great bodily harm,” etc., ‘‘ the 
“ jury will return their verdict for murder in the first degree.” Held, 
where the defense relied on was an alibi, that such a charge indicated 
the opinion of the judge as plainly, and much more injuriously than if 
it had been directly expressed, and was error, for which a judgment 
of conviction should be reversed. Walker v. The State, 360. 

9. CHARGE OF CouRrT—DyING DECLARATIONS. A charge of the 
court that dying declarations were ‘‘ worthy of the same credit as 
other evidence,” is objectionable, as a charge upon the weight of evidence. 
Id. 

10. When acharge presents a question outside of the case as made by 
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CHARGE OF THE COURT—Continued. 
the pleading, and upon which the verdict might have been found, a 
judgment based on such verdict will be reversed. Houston & T. C. R. 
W..Co., v. Terry, 451. 

11. After the jury have received their instructions from the court on 
the trial of a criminal charge, if additional instructions are desired by 
them, they should be brought by the officer in charge into court, and, 
after notice given to the defendant or his attorney, should be instructed 
only on the points about which additional instructions are asked. To 

‘instruct them through an officer without notice to defendant or his 
counsel, is error for which a judgment of conviction will be reversed 
Taylor v. The State, 504. 


COMMON CARRIER. 

1. In a suit against a common carrier for damage to cotton bales, and 
where the issue is,whether the cotton bales were received or in effect deliv 
ered to defendant, and where the testimony on such point is conflicting, 
it is error in the court in the charge to the jury to call attention to evi 
dence about which there could be no doubt, and instruct that such facts 
prove a delivery, and the consequent liability of defendant. Houston 
& 7. C. R. W. v. Hodde & Werner, 467. — 

2. The placing cotton on the wagon or car of a carrier, or near his boat 
or warehouse, is not a delivery, unless some regulation of the carrier or 
custom existing between the carriers and the public makes it otherwise, 
or notice is given to the carrier, or his agents or authorized servants 


Id. 


CONFEDERATE MONEY. 

1. In a suit on an obligation for Confederate money, evidence is ad- 
missible to show the value of Confederate States money to ascertain 
the amount due in lawful money. Short v. Abernathy, 94. 

2. When, by a will made in 1862, a bequest was made of five hundred 
dollars, and suit was brought for the legacy against the executor, it was 
not error to refuse evidence offered by the executor, in defense, to show 
that the bequest was intended to be paid in Confederate currency, or 
that it was to be discharged by a Louisianian bank-bill of that denomi- 
nation. Stephenson v. McFaddin, 322. 


CONSTITUTIONAL LAW. 

DISTRICT CLERK. MUNICIPAL CORPORATION, 3, 5 

HOMESTEAD, 8, 7. SEPARATE PROPERTY, 2, 

LOTTERY, 3. Tax AND Tax SALEs, 21. 

MARRIAGE. 

1. The act of May 28, 1864, 2400 Paschal’s Digest, being passed to 
meet a condition of things public and private which no longer exists, is 
inoperative, and as it embraced more than one object, was unconstitu- 
tional. Bills v. The State, 305. 
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CONSTITUTIONAL LAW—Continued. 

2. Section 17 of the General Provisions of the Constitution provides : 
“Every law enacted by the Legislature shall embrace but one object, 
“and that shall be expressed in its caption.” Held, that though the 
provision is mandatory, yet where the caption of an act amendatory of 
another misrecites the date of the act intended to be amended, and the 
original act was the only one ever passed on the same subject-matter, 
the mistake in date could surprise or mislead no one, and the validity of 
the amending enactment was not affected thereby. The State v. Mc- 
Cracken, 383. 

.3. The provisos in the act being essential parts of the description of 
the offense, a statute autlforizing their omission would be in violation 
of the Constitutional right to be exempt from answering any crim- 
inal charge but upon indictment or information. The State v. 
Duke, 455. 

4. As the Constitution makes no positive provision and furnishes no 
specific direction to ascertain what law is enacted by the other co-ordi- 
nate departments, or how, or when they are so enacted, it follows that 
tne court does so from and by reason of its inherent judicial knowledge 
and power; hence an issue of fact, whether a particular bill has been. 
passed by the Legislature in conformity with the constitutional pro. 
visions, will not be submitted toa jury. Blessing v. The Vity of Gal- 
veston, 641. 

5. The courts will not disregard an Act of theJegislature because the 


Journals of one or both houses of Legislature fail to show its passage in 
strict conformity to all the directions in the Constitution, it being in 
other respects perfect and unobjectionable. Jd. 


CONSTRUCTION. 

CONSTITUTIONAL LAw, 2,4, 5. 

1. The general authority in the charter to the City Council to grade, 
shell, repair, pave or otherwise improve any avenue, street or alley, or 
any portion thereof, whenever, by a vote of two-thirds of the aldermen 
present, they may deem such improvement for the public interest, ete., 
and limited by a proviso that not more than two thoroughfares within 
certain designated limits shall be paved otherwise than with shells, 
within any period of two years, extends to the right of the city to im- 
prove any of the streets with shel/s, when deemed, by two-thirds of the 
aldermen present, for the public interest, and to impose two-thirds of 
the expense upon the adjoining property holders. Roundtree v. The 
City of Galveston, 612. 

2. Nor is such power given to the city limited or repealed by the Act 
of December 2, 1871, authorizing the city “to issue bonds for its over- 
“‘due debt, to improve its streets by grad‘ng, shelling, paving and re- 
- pairing the same, and building culverts, breakwaters,” etc. ; this act 
purports to be a grant of power to the city, and not a limitation or re- 
striction upon its existing powers. Jd. 











INDEX. 


CONTINUANCE. 


1. An application for continuance by a defendant, who before indict- 
ment had been committed by a magistrate in default of bail, if good in 
other respects, cannot be refused on the ground that the accused had 
not used diligence to procure his testimony before indictment; no stat 
ute authorizes the clerk to issue process for witnesses before indictmen: 
found. Dinkins v. The State, 250. 

2. When: the application for continuance complies with the require- 
ments of law, no discretion exists in granting it. Jd. 

3. On defendant complying with the statutory requirement for the 
first continuance, it is error to refuse the application. Austin v. The 
State, 345. " 

4. This court will not regard a statement made in a motion for new 
trial in reference to some other alleged proceeding in the case, which 
the recor does not verify as being true, as where the transcript fails to 
show that any action was had by the court on a motion for continuance. 
A motion for new trial which alleges error in overruling the application 
will not be regarded in the absence of a bill of exceptions, showing that 
the court did act upon and overrule the application. Anderson v. The 
State, 289. 


CONTRACT. 





CHARGE OF THE Court, 1. 

EVIDENCE, 4. 

MUNICIPAL Law. 

1. A new agreement, after breach and tender under such new con- 
tract, is a defense to an action upon the contract settled by such new 
contract. Short v. Abernathy, 94. 

2. ILLEGAL CONTRACT.—Money paid to effect the release of one ao- 
cused of theft cannot be recovered, nor will money so paid be allowed 
to support a plea of payment upon an account held by the party so re- 
ceiving the money ; otherwise if the credit had actually been allowed. 

3. Nor would a subsequent promise to allow such payment as a credit 
on account be enforced. Robertson v. Marsh, 149. 

4, MISTAKE IN WRITTEN CONTRACT.—Where an agreement to pay a 
sum in gold is reduced to writing, but by mistake the word ‘‘ gold” is 
not written in the contract, the instrument may be reformed to corre- 
spond with the real contract, and a decree may be rendered thereon ac 
cordingly. Gammage v. Moore, 170. 

5. WAGER ON HORSE-RACING.—-In an action to recover of a stake 
Lolder property placed in his hands as a wager on a horse-race, the 
terms of which were reduced to writing, in the absence of.allegation 
and proof that the rules of the turf entered in and formed part of the 
contract to run the race, it is error to instruct the jury that the decision 
of the parties selected to witness the race and announce their conclu 
- sion on the relative speed of the horses is conclusive as to the question 
whether the race had been fair and as had been stipulated between the 
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CONTRACT—Continued. 


parties ; the question of fairness should have been left to the jury. 
Armstrong v. Parchman, 185. 

6. RoLus oF THE TuRF.—The court will not take notice of the rules 
of the turf without allegation and proof. Id. 


CRIMINAL LAW. 


ACCOMPLICE, 1, 2. ExtTortTIon, 1. 
BURGLARY, 1, 2, 4. ; INDICTMENT, 1, 2. 
CONSTITUTIONAL LAw, 3. LOTTERY. 
EMBEZZLEMENT, 2, 4. MURDER, 2, 3. 
EVIDENCE, 7, 14. THEFT, 2, 6, 8. 


1. An indictment for unlawfully carrying deadly weapons, under the 
Act of April 22, 1871, should negative that the weapon was carried by 
a person, or at a place, or under circumstances allowed by the statute. 
The State v. Duke, 455. 

2. An indictment for charging that defendant did unlawfully carry 
on his person one pistol, known as a “‘ six-shooter,”’ does not charge an 
offense against the law. Jd. 

3. What circumstances shall be sufficient to show that -the danger was 
‘or was not imminent and pressing, is not a mere question of law, but a 
mixed question of fact and law. Young v. The State, 462. 

4. See facts that should have been admitted tothe jury as adefense. Jd. 

5. See facts held sufficient as a defense for carrying a pistol. Smith 
v. The State, 464. 

6. An indictment must negative the conditions under which deadly 
weapons may be carried. Duke v. The State, supra. 

7. It is not necessary to his defense that a policeman show that at the 
time and place charged, he was in the discharge of his duties as such ; 
his defense is made out by proving that he was, at the time of the 
alleged offense, such officer. Williams v. The State, 466. 

8. A man is not permitted, under the law against carrying deadly 
weapons, to carry a pistol while hunting away from his own premises. 
Titus v. The State, 578. 


COUNTY TREASURER. 


It is within the power of the County Court to remove the county treas- 
urer under and by virtue of the power vested in it by the 10th Section 
of the Act of 1840. Saunders v. Wagener, 562. 


CRIMINAL PROCEDURE. 








ACCOMPLICE, 1. Jury, 1, 2, 3, 4. 
AGGRAVATED ASSAULT. MURDER, 3. 
CONTINUANCE, 1, 2, 3, 4. New TRIAt, 3, 4. 
EVIDENCE, 8, 13, 15. Persury, 1, 3, 4, 5, 6. 
INFORMATION. 


1. In misdemeanors the defendant must except to the charge of the 
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CRIMINAL PROCEDURE—Continued. 
court at the time, and must ask what additional instructions he mzy 
desire, and, unless he does so in the court below, such charge will not 
be revised. Mooring v. The State, 85. 

See facts held sufficient to authorize a conviction for argravated as- 
sault. Jd. 

2. The use of any other oath than that prescribed in Art. 563, Code 
of Criminal Procedure, in criminal cases, is cause for reversal on ap- 
peal. Morgan v. The State, 224. 

3. Under the Code (Paschal’s Digest, Article 2344), the willful kill- 
ing of a hog, when done with intent to injure the owner, is punishable 
by fine not less than three times the amount of injury done to the 
owner, and not exceeding ten times the amount of such injury. 

Held, That the amount of injury done the owner, being an element in 
the punishment, must be distinctly alleged, and an allegation of the 
value of the animals killed is not sufficient. Thomas v. The State, 
235. 

4. A charge tothe jury which assumes that no evidence of an alibi 
can avail the defendant (when the evidence of the State alone would 
be sufficient to convict), unless it produces conviction on the minds of 
the jury that defendant was not present at the commission of the of- 
fense, but elsewhere, is error. Walker v. The State, 360. 

5. If the evidence of an alibi produces upon the minds of the jury a 
reasonable doubt concerning the truth of the facts constituting the 
guilt of the defendant, affirmed in the indictment, it would be suffi- 
cient to require an acquittal. Such a doubt might arise in their minds 
from the evidence tending to prove the alibi, and if so, that would be 
sufficient to render the evidence available to rebut the affirmative evi- 
dence for the State, without their minds ever having arrived at a con- 
viction, to the degree of a moral certainly, asto the truth of the alibi. 
Id. 

6. A recitation in the judgment entry in a criminal cause, that the 
jury was ‘‘sworn well and truly to try the case,” is not construed to 
mean that the jury was sworn in that form, but as equivalent to saying 
that the jury was sworn ; the words “‘ to try the case,” are construed to 
indicate nothing more than the case in which the jury was sworn, and 

* not the form of the oath. Anderson v. T’he State, 389. 

7. PRACTICE. It is proper to submit to the jury the plea of former 
conviction with the plea of not guilty, with instructions to first find 
upon the plea of former conviction, and proceed no further if the evi- 
dence sustains it. But if the jury fail to make a response to the issue 
submitted of former conviction, and find against the defendant on his 
pleaof not guilty, it is error for which the case will be reversed, though 
not complained of in the court below. if it be apparent from an inspec 
tion of the record. Davis v. The State, 494. 

8. The admissibility of witnesses who have violated the rule or who 
have not been placed under the rule, is within the sound discretion of 
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CRIMINAL PROCEDURE—Oontinued. 
the court; such discretion will be presumed to have been correctly ex- 
ercised until the contrary appears. Sherwood v. The State, 498. 


DAMAGES. 

PRACTICE IN SUPREME CouRrrt, 11. 

1. The wife on recovering by suit her personal property is entitled to 
damages for the hire of such property while held by the defendant, 
Carr v. Tucker, 330. 

2. The measure of damages in a suit upon a general warranty of title 
to land, after an eviction of the vendee by superior title maintained in 
a suit against the vendee, is the purchase-money, with interest; attor- 
ney’s fees, in the absence of an express stipulation to pay, will not be 
allowed. Zwurner v. Miller, 418. 

Distinguished from Rowe v. Heath (23 Texas, 620); and dicta in that 
case noticed. 


3. A railway company is liable for damage resulting from injury or 

- killing of stock by its train on the railway track, when the train is 

moving at a greater rate of speed than allowed by law. Houston & T. 
C. R. W. Co.v. Terry, 451. 


DEED. 

1. FRAUD AND MISREPRESENTATION.—See allegations held sufficient 
in a petition to avoid a deed. Adams v. Huffmaster, 15. 

2. CONVEYANCE IN FRAUD OF CREDITORS.—See facts held sufficient 
to support a verdict avoiding a conveyance. Hughes v. Roper, 116. 

8. A deed from a father to some of his children, to whom he is in- 
debted, and from them to others to whom there is none, may be, consid- 
ered as one transaction, and, to the extent of the second transfer, a deed 
of gift. Jd. 


DESCENT AND DISTRIBUTION. 
EsTATES OF DECEDENTS. 


DEFAULT. 

AN APPLICATION TO SET ASIDE.—Default must show facts by 
which it appears that defendant has a meritorious defense. It is not 
sufficient to state that he believes he has a just and lawful defense. 
Cook v. Steel, 53. 


DISCRETION OF COURT. 
CRIMINAL PROCEDURE, 8. 


DISTRICT CLERK. 
The constitutionality of an Act under which one holds by appoint- 
ment the office of district clerk will not be determined, on the appeal of 
a criminal cause with which the clerk has no further connection than, 
as acting clerk, certifying to the transcript. Lopez v. The State, 298. 
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. DUE DILIGENCE. 
CONTINUANCE, 1. 


ELECTIONS. 

1. While the District Court has in its general jurisdiction the power 
to try the right to an office, yet the ‘‘ Act regulating Contested Elec. 
“tions,” May 8, 1873, having prescribed a mode of deciding cases of con. 
tested elections designed to be final, the courts have no authority to 
adjudicate such cases other than as given by said act. Wright v. Faw- 
cett, 203. 

2. The jurisdiction of the District Court is dependent upon compliance 
with the pre-requisites prescribed by the statute in cases of contested 
elections. 

3. Noappeal is allowed by law, froma judgment of the District Court 
upon a contest of election, held under the Act of 8th May, 1873, entitled, 
**An Act regulating Contested Elections.” Rogers v. Johns, 339. 

4. The determination of the result of an election is not a matter per- 
taining to the ordinary jurisdiction of the law in courts of justice ; it is 
in the nature of a political question, to be regulated under the Consti- 
tution by the political authority of the State. Jd. 


EMBEZZLEMENT. 
1. EMBEZZLEMENT.—See an indictment held good for embezzlement. 


The State v. Brooks, 62. 

2. A deputy sheriff is an officer authorized to collect taxes, and as such 
is liable to indictment for embezzling money collected by him as taxes. 
Id. 

3. In an indictment for embezzlement, it is not necessary to describe 
the money or any piece of money soembezzled. Jd, 

4. A deputy sheriff is an officer within the meaning of the law punish 
ing embezzlement of public money. Id. 


ESTATES OF DECEDENTS. 
JURISDICTION. PRACTICE, 16. 
PARTIES, 6. TRUSTEE, 1. 
PLEADING, 3, 4. SET-OFF, 2. 
Where the assets were sufficient, it is no defense to a suit for money 
bequeathed, against the executor, that the estate has been partitioned 
among the heirs, or other legatees. Stephenson v. McFaddin, 322. 


ESTOPPEL. 

1. The submission by the mother to arbitrators, of matters concern- 
ing an estate in which the mother and her minor children have a com- 
mon interest, will not estop such minors from asserting claim to such 
estate. Snow v. Walker, 154. 

2. A party interested in a matter submitted to arbitration, though not 
a party to the controversy, having notice of and consenting to the pro 
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ESTOPPEL—Conttnued. 
ceedings, as also one not consenting to the settlement, but receiving the 
due proportion of the sum awarded, is estopped from suit upon the mat- 
ters determined by the award. Jd. 


EVIDENCE. 

ACCOMPLICE, 1, 2. POWER OF ATTORNEY. 

CONFEDERATE MONEY, 1, 2. PRINCIPAL AND AGENT, 1. 

CRIMINAL PROCEDURE, 5. THEFT, 7. 

LAND, 3. TRESPASS TO TRY TITLE, 1. 

1. In suit against an assessor on his official bond, parol evidence is 
admissible to show the amounts of taxes assessed, when the tax-rolls 
were last seen under the control of the assessor, and that they were not 
produced after service on him of subpcena duces tecum. Tinsley v. Rusk 
Co., 40. 

2. The certificate of the State comptroller of the amount of taxable 
property in a county, and the amount of poll and county taxes levied 
for a particular year, not being a certified copy of a record in his office, 
is not admissible in evidence. Jd. 

3. The fact that copies of intervenor’s deeds, constituting his evidence 
of title, were set farth as exhibits in his petition of intervention, cannot 
be regarded as proof of title, in the absence of a statement of facts ; nor 
can the testimony contained in-a statement of facts to which the inter- 
venor was not a party, made up between other parties in the suit, be 
looked to, to show.that the deeds were used in evidence. Blow & Mor- 
ris vV. Heirs of De La Garza, 282. 

4, Every part of a written contract upon which suit is brought is ma- 
terial to its identity, and a variance in any respect between the instru- 
ments described in the petition and that offered in evidence will be fatal. 
Shipman v. Fulcrod, 248. 

5. Repeated decisions of this court have established the doctrine that 
it is error to exclude a written instrument as evidence merely because 
revenue stamps had not been affixed. «Jd. 

6. It is not error to admit patrol evidence of the boundaries of a tract 
of Jand, which boundaries are described in a deed in the possession of 
the adverse party, who has been notified to produce the original. T'rotté 
v. Hobby, 349. 

7. In Article 653 of Code of Criminal Procedure the word a-complice 
is used in a much broader sense than in Article 219 of Penal Code ; in 
the former it evidently includes principals and accessories, and the testi- 


mony of any such would require corroboration before a conviction could 
be had. Williams & Smith v. The State, 392. 

8. Wrrness. Several persons were jointly indicted for murder ; the 
District Attorney dismissed as to one who testified in behalf of the 
State. Held, that the court should in such case instruct the jury that 
the testimony of the witness must be corroborated before finding the 


others guilty, although the witness in his testimony should deny partie 
ipation in the crime. /d. 
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EVIDENCE—(Continued. 

9. A party to a suit cannot, on his own direct examination, or on that 
of one of his witnesses, give in evidence his own declarations made to 
third persons, in regard to particular facts in issue, when the adverse 
party was not present. Moody & Jamison v. Gardiner, 411. 

10. The mandate and opinion of the Supreme Court rendered in a 
cause, cannot be admitted in evidence before the jury on a subsequent 
trial of the same cause. Warren v. Wallis, 472. 

11, It is not competent for one witness to explain the evidence of an- 
other, which has been read on the trial, with such explanations as he 
himself gave on cross-examination. Jd, 

12. No private settlement made between partners, after an attachment 
has been levied on the interest of one, to secure an individual debt, can 
be admitted in evidence against the attaching creditor, for the purpose 
of proving the condition of accounts between the partners. Jd. 

13. The general reputation of the occupants of a house is admissible 
to prove its character in a prosecution for keeping a disorderly house, 
Sylvester v. The State, 496. 

14. MARKS AND BRANDs, It is error to admit as evidence the mark 
and brand of a party, without preliminary proof that the same is re- 
corded. 

15. HIRED HAND. It seems that in prosecutions for theft, where de- 
fendant is a hired hand acting under the orders of another, that the 
fact of stolen cattle being found in the herd which defendant, with 
others, is engaged in driving, is insufficient to sustain a verdict of guilty. 
Allen v. The State, 517. 


EXECUTION. 
INJUNCTION, 5, 6. 
PARTNERSHIP. 
EXTORTION. 


To incur the penalty of the statute against extortion, the officer must, 
while acting under color of law, have knowingly demanded a greater 
sum than was authorized by statute. «Miller.v. Douglas, 288. 


FORMER CONVICTION. 
CRIMINAL PROCEDURE, 7. 


FRAUDS AND FRAUDULENT CONVEYANCES. 
DEED, 1, 2. ; 


GALVESTON CITY COMPANY. 

1. Thescheme of association inaugurated by David White, in 1837, for 
the formation of a stock company for the sale of the land on which the 
City of Galveston is built, was never carried out by him so as to make 
those persons to whom he had issued stock partners under his certifi- 
eates, in compliance with their terms; but it left those who held shares 





INDEX. ; 677 


GALVESTON CITY COMPANY—(Continued. 
in the land by purchase from him for a valuable consideration, associ- 
ates with M. B. Menard as part owners ‘of the land. The Galveston 
City Co. v. Scott, 535. 

2. The holder of ‘‘ White stock” who was debarred by the action of 
the Galveston City Company from entering said company as a stock- 
holder, cannot, after the lapse of more than twenty years, maintain an 
action to enforce a recognition of his stock, or for damages, as against 
said company, which had actual exclusive possession of the land be- 
longing to said company from the date of its organization. Jd. 


GAMING 
An indictment which charges that A B “ did unlawfully and know- 
ingly keep a room in the Star Hotel to be used for gambling, and did 
knowingly permit said room to be used and occupied for gambling,” 
charges no offense recognized by law. (Overruling State o. Crowder 
89 Tex., 47.) The State v. Bullion, 77. 


GARNISHMENT. 

1. An injunction will not be issued in aid of a garnishment sued out 
in the United States Circuit Court against a defendant sued in the State 
court upon the same debt. Arthur v. Batte, 159. 

2. The jurisdiction of a State court to proceed to judgment and exe- 
cution cannot be affected by subsequent garnishment proceedings in the 
United States courts. 

3. The plaintiff in garnishment proceedings will not be allowed to in- 
terfere for the protection of such garnishee against others seeking to 
enforce by suit collection of such debt. It is the duty of the garnishee 
to protect himself against being compelled to pay his debt twice. 


GENERAL REPUTATION. 
EVIDENCE, 18. 


GIFT ENTERPRISE. 
LOTTERY, 2, 3. 


HABEAS CORPUS. 

On appeal in Habeas Corpus cases, the record should contain testi- 
mony as to the pecuniary circumstances of the accused, so as to enable 
the Court to act advisedly in fixing the amount of bail, if granted, 
Miller v. The State, 309. 


HOMESTEAD. 
1. Ordinarily there can be no blending of homestead rights so that the 
exemptions can be partly in town and partly in the country. Jken& 
Uo. v. Olenick, 195. 
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HOMESTEAD—Continued. 





2. The leading idea in Homestead Exemptions is to furnish a home 
and shelter to the family; but limited and confined to the regi. 
dence, and not to property of a specific value, irrespective of its uses, 
Id, 

8. It was not the purpose of the framers of the Constitution, to ex. 
empt a definite quantity of land in the country, or lots of a designated 
value in town, irrespective of the uses to which such property had been 
applied, so as to provide the family a homestead, if its head had failed 
to do so, or extend and enlarge such homestead as had already been 
provided, and secure to the family an adequate support, or the means 
of making such support, without regard to the rights of creditors, out 
of other property not connected with it, or from its nature and character, 
or from its use forming part of the homestead. Id. 

4. The urban homestead may consist of one or more lots, but unless 
such lot or lots constitute or form in fact part and parcel of the home 
stead they are not included in the exemption; excluding from protec- 
tion lots in no way connected with or contributing, by their particular 
use or appropriation, tothe comfort of a mansion-house as a homestead 
Id. 

5. The revenue or profit derived from property situated elsewhere 
may contribute to the comfort of its possessor, but this by no means 
authorizes the conclusion that a lot or lots disconnected from the home 
stead are appendages to it, or contributing by their use to the. enjoy- 
ment of it as the residence or home of the family. Jd. 

6. Where a head of a family lived ata place not laid off in lots and 
streets—called a settlement (and which is a small collection of houses in 
the country)—and owned four acres there in two separate tracts or lots, 
on one upon which he gave a deed of trust was a house in which he was 
doing business as a merchant, on the other, three or four hundred 
yards distant, and consisting of three acres, was the residence of him- 
self and family ; the two tracts being worth about two thousand and 
five hundred dollars: Held, that a sale of the store house and lot under 
the trust deed passed title although the wife did not join in the trust 
deed. Jd. 

7. The terms ‘‘ town or city lot or lots,” as used in the Constitution in 
the homestead clause, cannot be construed to embrace “ farm-lots” pur- 
chased from the town or city, and used for farming purposes when ly- 
ing beyond the limits of the plan of the town and city proper, and this 
though they may be included in the jurisdictional limits of the town 
or city. Rogers v. Ragland, 422. 

8. B purchased a “ building-lot ” in the town of Victoria, on which he 
erected a residence in which he lived with his family; afterwards he 
purchased other lots, known as ‘‘ farm-lots,” from the corporation of 
the town, which were within the corporate limits, but removed from 
the town proper, and which were used by B for farming purposes: 
Held, that the “ farm-lots” constituted no part of the homestead, they 
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HOMESTEAD—Continued. 
not being appurtenant to the town residence for homestead purposes. 
Td. 

9. The widow cannot, after the husband’s death, abandon the heme- 
stead occupied by him at the time of his death, and select from the 
corpus of the estate another, as against the rights of creditors. (Rag- 
land v. Rogers, 34 Texas, 617, overruled.) Jd, 

10. Where husband and wife contemplating « separation agree upon 
a division of their property, and for that purpose convey the same, in- 
cluding expressly their homestead, to a third party, the husband pay. 
ing the wife in money the amount agreed upon as her share; and after 
the husband’s death the children of the parties and the wife bring suit 
against a purchaser of the said homestead property, at administration 
sale of the estate of the husband: Held, it is the right of the defend- 
ant to have the court instruct the jury upon the legal effect of the 
deed of the said husband and wife as affecting the question of home- 
stead, and it was error in the court to refuse to charge, at request of 
defendant, ‘‘ that if the jury believe from the evidence that 8. and wife 
‘*made an outright deed of the property in controversy to C., who af- 
“ter the death of 8. conveyed it to his administrator, such conveyance 





“ vitiated all homestead rights as to innocent parties and strangers, and 
“fan innocent purchaser of the property, in such case, without knowl- 
“edge of the facts, under decree of the Probate Court, in which the es- 
“tate was administered, would acquire a good title.” Hdmonson v. 
Blessing, 596. 

11. Husband and wife have full control of the homestead, and upon 
conveying it voluntarily with the formalities prescribed by law, with 
the intent of divesting it of its homestead character, no reason is per- 
ceived why such conveyance was not effectual to accomplish their pur- 
pose. Id. 

12. A deed executed by husband and wife for the express purpose of 
an abandonment of homestead rights, would have that effect in law, 
and be conclusive against heirs of the grantors claiming, against a pur- 
chaser at administrator’s sale, the right of the husband for whose use 
the original deed was made, and to whose administrator the grantee 
had conveyed the homestead, unless the property had again become 
homestead. Jd. 

13. The question of fact whether the husband had subsequently to 
the deed made the property his homestead, was a question of fact for 
the jury, who shoygld have been instructed as to the legal effect of the 
deed to the trustee, and that it was an abandonment by the parties of 
homestead rights. Jd. 


HUSBAND AND WIFE. 
ABANDONMENT. MARITAL Riauts. 1, 2, 3. 
HOMESTEAD, 10, 11, 12. SEPARATE PROPERTY, 1, 2, 
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INDICTMENT. 

BURGLARY, 3. MURDER, 8, 4. 

CRIMINAL Law, 1, 6. PerJury, 1, 8, 4, 5, 6. 

CRIMINAL PROCEDURE, 38. SWINDLING, 1. 

EMBEZZLEMENT, 1, 3. THEFT, 1, 4. 

GAMING. 

1. In an indictment for theft from a house the house should be de 
scribed, by mentioning its owner,its occupant, or some ofher descrip. 
tion, by which it could be identified. Lamkin v. The State, 415. 

2. An indictment for unlawfully carrying deadly weapons must neg 
ative the conditions allowing the bearing of such arms. The State o. 

‘ Duke, supra, followed. Young v. The State, 462. 


‘INFORMATION. 
An information may be presented in the District Court during vaca- 
tion; and it is not a valid objection to an information, otherwise regu- 


lar, that it was not presented to the court while in session. The State 
v. Corbit, 88. ' 


INJUNCTION. 

GARNISHMENT. JUDGMENT, 1. 

TAXES AND Tax SALEs, 22. 

1. In proceedings for injunction, the plaintiff cannot open up a judg- 
ment rendered more than two years previous by setting up a new 
cause of action. Nicholas v. Snow, 72. 

2. The act organizing the County Courts limited their jurisdiction, as 
to the amount in controversy, to sums not exceeding five hundred dollars, 
exclusive of interest (Pas. Dig., art. 6068); and wliere three separate 
suits had been commenced between the same parties, each for less than 
five hundred dollars, and the counter claims for payments having been 
referred to arbitrators, who found $885.21 remaining due on the three 
suits: Held, no error to divide the finding in three sums, and enter 
thereon judgment in each case, the parties consenting thereto. Jd. 

3. When a defendant, through accident or mistake, and without 
default in the proper degree of watchfulness and care required of care. 
ful men in their own cases of equal importance, fails to present his 
defense fully, the court will, in its discretion, grant relief by injunction 
to stay proccedings under the judgment, and re-examine the case. Tay- 
lor v. Fore, 256. 

4, An application for injunction to enjoin a sale under an execution, 
which was issued on a judgment rendered in 1870, which is based on 
the allegation that the execution was issued more than twelve months 
after judgment, is not sufficient; it should negative, by proper aver- 
ment, the fact that any other execution had issued before that time. 
Jordan v. Corley, 284. 

§. Injunction will not issue to restrain proceedings on a judgment, on 
account of defenses which could have been made on the trial: the 
party’s remedy was by certiorari. 





INDEX. 681 


6. When an injunction bond is not sufficient in amount, the court may 
permit the execution of a new one; but a judgment perpetuating an 
injunction on a condition expressed in the judgment, that a sufficient 
bond should be thereafter executed, was error. Downes v. Monroe, 
307. 


INJUNCTION BOND. 
INJUNCTION, 6. 


INTERVENOR. 

When a statement of facts is made up by the plaintiff and defend- 
ant, which is not signed by an intervenor’s counsel, and which is made 
without reference to the intervenor who prosecutes a writ of error, the 
same cannot be regarded in considering the rights of intervenor what- 
ever errors may have been committed, as between the plaintiff and de- 
fendant. Blow & Morris v. Heirs De La Garza, 282. 


JUDGMENT. 
INJUNCTION, 38, 5. PRACTICE IN THE SUPREME Court, 5, 19. 
LIEN PARTTEsS, 2, 3. SEPARATE PROPERTY, 1. 
PRACTICE, 1, 2, 6, 11. 
1. In an injunction suit to restrain proceedings under a judgment for 
Sraud in the defendant, and which was pending on appeal while bank- 


rupt proceedings were had, the court will not open the question of 
fraud. Flanagan v. Pearson, 1. 

2. No judgment by default can be rendered against a claimant of 
property seized under execution, and who by giving the statutory bond 
has obtained possession of the property, until after an issue is directed 


by the court. The act of the plaintiff, in filing a plea without notice to 
the claimant before default day, and tendering an issue, does not en- 
title him to judgment on default day in the absence of an answer by 
claimant. DeForest v. Miller, 34. 

3. If there was a valid transfer of a judgment and notice thereof 
given to the sheriff before its collection, without the necessary steps 
having been taken to give a preference to any other party, the money 
when collected on such judgment would belong to the assignee. Me- 
Clane v. Rogers, 214. 

4, When, after the expiration of the term, an injunction is issued to 
stay proceedings under a judgment, and upon a trial, a general verdict 
is rendered for the plaintiff, a judgment should be rendered disposing 
finally of the case ; a judgment upon such verdict permitting the plain- 
tiff to plead defenses which he had neglected in the former suit and 
continuing the cause, is interlocutory, from which no appeal lies. Tuay- 
lor v. Fore, 256. 

5. When a party toa cause submits his defenses in a matter within 
the jurisdiction of the court, he cannot plead ignorance of the subse- 
quent proceedings and judgment rendered. Jordan vy. Corley, 284. 
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JUDGMENT—Continued. 

6. A judgment rendered in October, 1865, and recorded in February, 
1866, operated as a lien on all lands of the judgment-creditor situated 
in the county where the judgment was recorded, for four years after 
the date of registry, and had priority over a mortgage-lien subsequently 
created in favor of a third party within the four years; nor was this 
priority lost by a failure to re-register the judgment within four years, 
if suit was brought within this period, to subject the mortgaged prop- 
erty to the satisfaction of the judgment. Wright v. Rhodes, 523. 


JUDICIAL KNOWLEDGE. 
CONSTITUTIONAL LAw. 


JURISDICTION. 

ELECTIONS, 1, 2, 3, 4. INJUNCTION, 2. 

GARNISHMENT, 1, 2. PRACTICE IN SUPREME CouRT, 4. 

Under the Probate Act of 1848, the jurisdiction of the Probate 
Court was not dependent on the averment in the petition for adminis- 
tration of facts showing its necessity ; nor will the absence of any evi- 
dence of the presentation or approval or existence of such claims 
against the estate require such administration to be held void; nor is 
it necessary to the validity of an administration that the reason or 
necessity for administration appear of record. Kleinecke v. Woodward, 
811: 


JURY. 

PRACTICE, 19. 

1. A statement made by one juror to another, after they had retired 
to consider of their verdict, in regard to the character of the accused, is 
not the character of misconduct contemplated by the statute which 
would authorize a new trial. Austin v. The State, 355. 

2. A juror, in answer to questions touching his qualifications, said 
*‘that he had read the report of the evidence in the case of The State o. 
“A.G. Walker (jointly mdicted with defendant) ; that he had formed 
‘an opinion thereon as to the guilt or innocence of the accused ; that it 
‘‘would require other and different evidence to change that opinion ; 
“‘that the opinion so formed would not influence his verdict in the 
‘* slightest degree ; and that he would go into the jury-box and give the 
‘accused a fair and impartial trial, according to the law and evidence 
‘‘appearing on the trial.” Held, that the court below should not have 
been satisfied that the juror was impartial. Black v. The State, 377. 

3. Light impressions, which may be supposed to yield to the testimony 
offered, and which may leave the mind open to a fair consideration of 
the testimony, constitute no objection to a juror; but those strong and 
deep impressions, which will close the mind against the testimony that 
may be offered in opposition to them, which will combat the testimony 
and resist its force, do constitute a sufficient objection to him. Jd. 
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JURY—Continued. 
4, When it is doubtful whether a juror is qualified, it is more con- 


sonant with the spirit of our Constitution and laws, and safer, to decide 
against his qualification. Id. 


LACHES. 
GALVESTON City COMPANY, 2. 


LAND. 

SPECIFIC PERFORMANCE, 1. TRESPASS TO TRY TITLE, 1, 2, 3. 

STATUTE OF FRAUDS. VENDOR. 

1, It was part of the duty of the Board of Land Commissioners to de-_ 
termine the class to which each head-right certificate belonged, and their 
action in so doing cannot be attacked collaterally, if at all. McPhail v. 
Burris, 142. 

2. The recitals in a land certificate are binding upon all penmone < claim- 
ing under it. Jd, 

3. A testimonio to be admitted in evidence must be proved, and to be 
admitted to record must have the due authentication attached. A record 
without such certificate of authentication has no effect and is not duly 
recorded., Wood v. Welder, 396. 

4. The consent of the Federal Executive was essential to the validity 
of grants within the ten border leagues, Id. 

Trevenio v. Cavasos, 35 Texas, 133, discussed, 


LEGISLATIVE POWER. 
MUNICIPAL CORPORATIONS, 3, 4. 
TAXES AND TAX SALEs, 6. 


LIEN. 

JUDGMENT, 6. 

VENDOR, 1. 

The Act of November 9, 1866 (Paschal’ s Digest, Article 7005), gives 
alien from the date of its passage, upon the land of the judgment debtor, 
liable to execution, situate in the county where the judgment was ren- 
dered, if executions had issued upon it to prevent it from becoming 
dormant. Nicholas v. Hester & Crawford, 180. 


LIMITATION. 

BIL oF REVIEW, 1. 

TRESPASS TO TRY TITLE, 3. 

1. A suit was brought in 1874 by parties between thirty-eight and 
forty years of age, against a purchaser at administrator’s sale, made 
twenty years before, of their father’s estate, who had died in 1851. 
Plaintiffs also alleging want of notice of such administration and sale 
until the year suit wasinstituted: Held,that the plaintiffs’ cause of ac- 
tion was barred in two years after their majority, and so that the action 
was barred. Kleinecke v. Woodward, 311. 

2. The court said : ‘“‘If there'is anything that restrains the people of 
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LIMITATION—Continued. 
“a State from declaring the effect of a state of war in suspending the 
‘* statutes of limitation, it has not yet been so adjudicated, so far as we 
‘‘are advised, by the courts of the United States, nor has it yet been 
“made to appear to our satisfaction.” Wood v. Welder, 396. 
Bender ry. Crawford, 83 Texas, 745, concurred in. 
LOTTERY. 
1. Every scheme for the distribution of prizes by chance is a lottery. 
Randle v. The State, 580. 
2. That every ticket-holder receives something does not render a dis- 
tribution of prizes of unequal value to the ticket-holders any less a lot- 
tery than if the ticket-holders drew blanks when not drawing prizes. Jd. 
8. Article XII., Section 36, of the State Constitution: ‘ No lottery 
** shall be authorized by the State; and the buying and selling of lot- 
“tery tickets within the State is prohibited,” renders nugatory the 
third section of Act of June 3, 1873 (Paschal’s Digest, 7705), defining 
what shall be regarded as a gift enterprise, and imposing a license-tax 
on the proprietors of such business. Id. 


MALICE. 
MURDER, 2. 


MANDAMUS. 


A judgment of the District Court awarding a peremptory man. 
damus for the restoration of the plaintiff to an office, is superseded by 
an appeal to the Supreme Court. Griffin v. Wakelee, 513. 


MARRIAGE, 

Article XII, Section 27, of the State Constitution, refers to persons 
who were both precluded, not from intermarriage with each other mere- 
ly, but from marriage with any one else. Its object was to legitimate 
the offspring of those whose bondage had disabled them from legal 
marriage, until the death of one of them, or until the adoption of the 
Constitution. Clements v. Crawford, 605. 


MARITAL RIGHTS. 

ABANDONMENT. 

DAMAGES, 1. 

1. In 1864 the husband was a soldier in the Confederate army, and ab 
sent from home ; during his absence his wife borrowed two thousand 
two hundred and four pounds of ginned cotton, while engaged in man- 
aging their plantation for him, agreeing to return it. In a suit against 
the wife for the value of the cotton, held, 

1. That during the absence of the husband she was not in the le- 
gal meaning of the term ‘‘ living separate and apart from her hus- 
** band,” and was not in the transaction acting as a femme sole, so 
as to be individually liable for the return of the cotton. 

2. To render the separate property of the wife liable for the debt 
it must have been shown that the debt was contracted by the wife, 
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MARITAL RIGHTS—Continued. 
or her authorizéd agent, for necessaries for herself and children, 
and that they were reasonable and proper, in themselves, and that 
it was necessary she should so make her separate estate liable. 
Sorrel v. Clayton, 188. 

2. A stepfather is in loco parentis of his wife’s children by a former hus- 
band so long as they are supported and maintained by him ; and he has 
the same right of reasonable chastisement to enforce his authority. 
Gorman v. The State, 221. 

3. A husband’s authority over the wife does not extend to corporal 
punishment, and any violence to her, save in self-defense, or to prevent 
her unwarrantable interference in the exercise of lis parental authority, 
would be illegal. Jd. 


MEASURE OF DAMAGES. 
DAMAGES, 1, 2. 


MISJOINDER OF PARTIES. 
PARTIES, 4, 6. 


MORTGAGES. 
AMENDMENT. 
Growing crops may be mortgaged. Cotton planted is subject to 
mortgage regardless of its growth toward maturity. Cook v. Steel, 53. 


MURDER. 

1, Express malice defined. 

2. Express malice is not imputed as a presumption of law oun 
the unexplained act of killing ; but to warrant a conviction of murder 
in the first degree, it must be proved, like any other fact in the case, by 
such evidence as is reasonably sufficient to satisfy the jury of its exist 
ence. Farrer v. The State, 265. 

3. It is not necessary to allege in the indictment the particular acts 
done by several parties in committing murder; but should it be at- 
tempted in the indictment to set out specially the particular acts done 
or part performed by them respectively, and the facts so alleged as to 
some of them be insufficient, the indictment as to them should be 
quashed. Williams and Smith v. The State, 392. 

4. See indictment held insufficient as to part of the defendants charged 
with murder. Jd. 


MUNICIPAL CORPORATIONS. 

ConsTRUCTION, 1, 2. 

1. Public or municipal corporations established for public purposes, 
such as the administration of local or civil government, are not in the 
nature of contracts between the State and the corporation; but such 
corporate powers may be enlarged, or contracted, or destroyed, at the 
will of the Legislature. Blessing v. The City of Galveston, 641. 

2. Such assent is not necessary to the validity of a charter enacted by 
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MUNICIPAL CORFORATIONS—Continued. 
the Legislature ; but if such assent was nece&sary the organization of 
the city government under the charter would evidence such assent. Jd. 

3. The power to create local municipal corporations is an essential 
incident of, and inherent in, the grant of legislative power under our 
republican form of government, and while the Legislature cannot dele- 
gate its general legislative power, yet it is equally well settled, that 
it may confer on such corporations local legislative power adequate to 
the purposes of their creation. Jd. 

4. From the power to create a municipal corporation would follow 
the right to invest it with such powers as are necessary and essential 
for the ends and purposes of its creation,such as general police powers, 
and the means of enforcing their respect and observance. Jd. 

5. The Constitution vesting judicial powerin such inferior courts and 
magistrates as may be created in this Constitution, or by the Legislature 
under its authority, is sufficient to warrant the Legislature, in creating 
municipal corporations, to create municipal tribunals, as an essential 
necessity to the well-being of such municipal corporations. “Jd. 


NEW TRIAL. 

1. The petition in a suit on account contained no itemized statement 
of the account, but no exception was taken for that cause: Jed, that 
after a verdict for plaintiff the objection could not avail on a motion for 
a new trial. McCarty v. Wood, 38. 

2. When on the trial of a criminal cause evidence is excluded which 
might have been properly admitted without prejudice to either side, 
but which, if admitted, would prove a fact so remotely connected with 
the case as to be entitled to no appreciable weight in favor of defendant, 
its exclusion furnishes no ground for newtrial. Boon v. The State, 237. 

3. To authorize a ney trial on account of the misconduct of the jury, 
it must be shown that the defendant has not received a fair and impar- 
tial trial by reason of such conduct. Austin v. The State, 355. 

4. When no special damages have been alleged or proven, the ques- 
tion of the amount of damages is for the most part left to the jury; and 
only in cases of actual damages clearly in excess of the verdict, will new 
trials be granted. Ledbetter v. Burns, 508. 


NOTICE. 
JUDGMENT, 5. 


OATH OF JUROR. 
(RIMINAL PROCEDURE, 2, 6. 


OFFICER. 
EMBEZZLEMENT, 4. 
MUNICIPAL CORPORATIONS, 4. 
1. To incur the penalty of the statute against extortion, the officer 
must, while acting under the color of law, have knowingly demanded 
a greater sum than was authorized by statute. Millar v. Douglass, 288. 
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2. The Act of July 23, 1870, organizing the Criminal District Court of 
Galveston and Harris counties (Paschal’s Digest, 6143), providing that 
**there shall be appointed by the Governora clerk of said court for each 
*‘of said counties, who shall be removable by the judge at any time, 
** for misconduct, misfeasance or malfeasance in office ; and in case of 
*‘death, resignation, or otherwise, by which said office shall become 
**vacant, the Governor shall appoint a clerk to fill the vacancy,” ete., 
construed with the constitutional limitation, that, ‘‘ The duration of an 
‘‘office not fixed by the Constitution shall never exceed four years,” 
is held to provide that said office should be filled by appointment by the 
governor at intervals of four years from the date of the appointment of 
the first: incumbent ; and an appointment toa vacancy would be limited 
to the unexpired term remaining. Royston v. Griffin, 566. 

3. At the organization of the Criminal Court, Douglas was appointed, 
17th August, 1870, and after several intermediate appointments, Griffin 
was appointed, January 1, 1872. Held, that at Royston’s appointment 
to same office, t0th September, 1874, the office was vacant, the term for 
which Griffin had been appointed being expired. Td. 


PARTIES. 
PRACTICE, 8. 
1. A claimant of property sought to be sold under a mortgage cannot 
complain, on appeal, of error committed not affecting his rights. Cook 


ne 


v. Steel, 53. 

2. In an action of trespass to try title, where the petition shows that 
the title of the plaintiff is depéndent upon the right to annul and va- 
cate a judgment, the parties to such judgment are necessary, and if not 

" made parties, the cause should be dismissed on demurrer. York v. 
Cartwright, 136. 

3. Where the leading object of a suit is to annul or vacate a judg- 
ment, the parties to the original suit or their privies are necessary par- 
ties. Id. ; . 

4. A brought suit to establish a boundary line for use of B and C. 
By supplemental petition B and C became parties, showing that at the 
institution of the suit C only was interested in the land in controversy : 
Held, that demurrer for misjoinder of parties was properly sustained. 
Birmingham v. Griffin, 147. 

5. In such case, it not appearing that plaintiffs asked leave to amend 
in the court below, it was not error to dismiss the suit for such defect. 
in the petition. Jd. 

6. In a suit on an executor’s bond, where one of the principals and 
one of the sureties are dead, the principal surviving cannot object to 
the non-joinder of the legal representatives of the deceased executor, 
or of the deceased surety. Stephenson v. Mc Faddin, 322. 


PARTITION. 
A petition signed and sworn to by three commissioners, and filed 
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in the Probate Court, there being no evidence of a petition for parti- 
tion, or of action thereon by the Probate Court, cannot be relied on as 
an adjudication settling the estate and releasing the executor and his 
sureties upon the executor’s bond. Stephenson v. McFaddin, 322. 


PARTNERSHIP. 


The separate interest of a partner may be seized and sold under 
execution, subject to the rights of other parties, and the creditors are 
not bound to wait until those rights are ascertained, but may require 
the sheriff to proceed and sell. (The doctrine announced in Warren ». 
Wallis, Landes & Co., 38 Tex., 228, qualified.) De Forest v. Miller, 34. 


PERJURY. 

1. In an indictment for perjury, in a trial before a justice of the 
peace in an action of forcible entry and detainer, it is not essential tc 
set out a copy of the commission of the justice, or to allege how his 
jurisdiction attached to the case, it being sufficient as to his authority 
to administer the oath to allege that he was a justice of the peace and 
had jurisdiction to try the case. The State v. Peters, 7. 

2. See discussion of requisites in an indictment for perjury. Jd. 

3. An indictment for perjury, since the adoption of the Penal Code, 
must aver that the statement upon which the perjury is assigned was 
deliberately and willfully made. Allenv. The State, 12. 

4, An indictment for perjury is good if each of the essential constit- 
uents of the offense, as defined in the code, are alleged in plain and in- 
telligible words. Jd. 

5. An indictment for perjury, which fails to charge by direct and 
positive averment that the false statement was deliberately and will- 
fully made, is bad. The State v Perry, 238. 

6. An indictment for perjury founded on an oath differing both in 
form and substance from that which the officer is authorized by the 
statute to administer, is bad. Jd. 


PLEADING. 

CHARGE OF THE Court, 10. 

DEED, 1. 

PRACTICE, 3. 

1. A replication to a plea of payment, supported by a receipt signed 
by plaintiff, alleging fraud or mistake in the receipt, is good without 
being supported by affidavit. Swann v. Muschke, 342. 

2. A written receipt for money or property may be explained or con- 
tradicted by parol evidence. Jd. 

3. An executrix being sued to revive a judgment by default, ren- 
dered against her testator as the indorser, and another as the maker of 
a promissory note, plead that the record entry in the former proceed- 
ing had been fraudulently procured, and made to show that service had 
been made on her testator when no such service had been made: Held, 
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that such facts were sufficient, if established, to authorize the execu- 
trix, as between the same parties, to put in issue her testator’s liability 
on the alleged indorsement of the note on which the judgment by de- 
fault against him was founded. House v. Collins, 486. 

4, Nor would the affirmance of the judgment by default by the 
Supreme Court, on appeal, preclude such equitable defense from being 
set up in a scire facias proceeding to revive the judgment. Jd. 


POWER OF ATTORNEY. ‘ 
It is not error to exclude a deed offered in evidence made by an 
attorney whose power is of subsequent date to the deed, but which does 
not refer to or ratify the deed. Wood v. Welder, 396. 


PRACTICE. 

AMENDMENT. HABEAS CoRPvs, 1. 

APPEAL, 2. INJUNCTION, i. 

CHARGE OF THE Court, 3, 4,5, INTERVENOR, 1. 

8, 11. Jury, 1, 2, 3. 

CRIMINAL PROCEDURE, 2, 7, 8. MANDAMtUs, 1. 

DEFAULT. New TRIAL, 1, 3, 4. 

EVIDENCE, 6. Parties, 4, 5. 

GARNISHMENT, 3. Writ oF ERROR, 3. 

1. In determining whether a judgment sought to be enjoined at suit 
of a discharged bankrupt was rendered for fraud committed by de- 
fendant, it was improper to submit the matter toa jury. The question 
is one for the court, upon inspection of the record, including the plead- 
ings. Flanagan v. Pearson, 1. 

2. It was error to overrule a motion to set aside a judgment by de- 
fault supported by affidavit of a meritorious defense, and of an agree- 
ment to compromise the suit, opposed by affidavit denying the agree- 
ment to compromise, but not negativing the belief of such agreement 
by the defendant. Sedberry v. Jones, 10. 

3. The announcement of ready, when there are questions of law to 
be considered by the court, implies readiness, unless the rulings of the 
court upon the pleadings require their amendment ; and the right to 
amend pleadings to which exceptions have been sustained only author- 
izes the amendment of the pleadings held to be defective. Ann Berta 
Lodge v. Leaverton, 18. 

4. Instructions excluding the effect of evidence, admitted for reasons 
not urged when the testimony was offered, should not be given. Ob- 
jections to testimony must be taken when it is offered. Jd. 

5. In a suit against a principal and his securities, the principal (who 
was present when the trial began) during its progress became sick and 
unable to attend court. The defendant’s counsel asked to have the 
cause withdrawn from the jury, in order to apply for a continuance on 
account of their inability to procure the evidence of the principal, which 
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was refused, no diligence being shown to procure the testimony of the 
witness prior to trial; Held, that there was noerror. Tinsley v. Rusk 

Younty, 40. 

6. B obtained judgment by default against C in a suit on a promis. 
sory note which sought the enforcement of a vendor’s lien. At the 
same term, on B’s application, the judgment was set aside without no. 
tice to C, and after an amendment by B, of which C was not notified, 
more carefully describing the property on which the lien was sought, a 
second judgment by default was obtained enforcing the lien: Held, 
that since the original petition sufficiently described the property, there 
was noerror. King v. Goodson, 81. 

7. When the object of an amendment is merely to cure a defective 
statement, or to give form to what was before informal, or the like, no 
service of the amendment on the defendant is necessary. Id. 

8. A plaintiff in a suit upon a note, and to enforce a mortgage, which 
suit is defective for non-joinder of others interested in the mortgage, 
has the right to abandon his suit to foreclose the mortgage, after excep 
tions thereto, and to proceed to judgment upon the note. Weatherby 
v. Townes, 83. 

9. A plea of former adjudication, to which is annexed a copy of the 
proceedings in such former suit, in which the course of action does not 
appear identical, but accompanied by distinct averments that the matter 
adjudicated was the identical subject-matter, and that the trial was 
upon the merits, should not be stricken out on exceptions. The matter 
should be submitted to the jury. Biedsoe v. White, 130. 

10. A sheriff’s return, ‘‘Came to hand September 30th, 1873, and ex- 
ecuted same day by handing J. B. King and John A. Pearce, in person, 
a certified copy of plaintiffs’ petition, together with a copy of this cita- 
tion, this October 1st, A. D. 1873”: Held, insufficient in not clearly 
@bowing service upon both citation and copy of petition. King v. Good- 
son, 152. 

11. Where judgment was taken by default, enforcing a vendor’s lien 
set up by amendment upon one-half interest in a town lot, wherein the 
original lien was insisted upon against two-thirds of a half interest, and 
defendant having no notice of amendment: Held, to be error. Jd. 

12. Citatign by publication must be published for four weeks pre- 
vious to return day, and the first’ publication must be four weeks 
(twenty-eight days) before the first day of the court to which it is re- 
turnable. Stephenson v. T. & P. R. R. Co., 162. 

13. There is no provision of law which can authorize a special con- 
stable to execute process issuing from the District Court. Boyden v. 
McClane, 183. 

14. A charge in itself erroneous will not, in a civil cause, be sufficient 
ground for a reversal when no exception is taken or countercharge 
asked, unless it clearly appear that the jury was misled by the charge 
given. Cook v. Wootters, 294. 
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15. Though a demurrer on which no action is invoked is in general 
considered as waived, and a defective plea is cured by verdict, yet when 
a petition is fatally defective, and fails to state a cause of action, the 
fact that defendant did not rely on his demurrer will not prevent him 
from availing himself of such defect on appeal or writ of error. Grant 
v. Whittlesey, 320. 

16. Objections to a change of venue not made in the court below will 
not be heard when made for the first time in the Supreme Court. 
Love v. Henderson, 520. 

16 a. A suit instituted by publication against heirs whose names and 
residence are unknown, is not governed by the Act of March 16, 1848 
(Paschal’s Digest, Article 25), but by the Act of November 9, 1866 (2 
Paschal’s Digest, Article 5460); and in all cases where a recovery is 
sought on account of the liability of the ancestor, the petition must aver 
that an estate descended, and that he Jeft heirs or other representatives 
to inherit his property. Id. 

17. When a witness is permitted to be recalled at request of the jury 
who disagree as to his testimony, such witness should be required to 
repeat his testimony upon the point in dispute, and in his words when 
testifying ; it is error to allow a re-examination on that point. Camp- 
bell v. The State, 591. 

18. The provisions of the Code for recalling a witness after the testi- 
mony has closed, require : 

1. The jury should indicate to the court the statement of the 
witness about which they disagree. 

2. The witness should be brought upon the stand, and directed 
to detail his testimony in respect to this particular point 
and no other. 

8. The court shall instruct the witness to make his statement 
in the very words used in his original examination as 
nearly as he can. 

19. The rule adopted in criminal cases, requiring the statutory form 
of the oath to be administered to the jury, does not obtain in civil cases, 
and it is too late, after verdict and judgment, to object to the formality 
of the oath administered. Clements v. Crawford, 601. 


PRACTICE IN SUPREME COURT. 
APPEAL, 1, 2. CONTINUANCE, 4. 
APPEAL Bonp, 1, 2. HABEAS CORPUS 
BANKRUPTCY, 1. RECEIVER, 1. 


1. A bill of exceptions to the admissibility of evidence is held a 
waiver of objections not urged ; and this court will not consider objec- 
tions apparent in the record to evidence to which other objections were 
made. Ann Berta Lodge v. Leaverton, 18. 

2. To reverse a judgment, in the absence of a statement, on account 
of error in excluding evidence apparent from a bill of exceptions, it 
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must appear not only that the court had erred, but that such error mugt 
with reasonable certainty have produced a substantial injury to the 
. party or his cause. McCarty v. Wood, 38. 

3. Upon the supreme Court reversing the judgment of the District 
Court overruling a motion to dismiss the appeal from the County Court 
(under act of 1866), the original appeal is dismissed, and the case certi- 
fied to the District Court, to be enforced as unfinished business of the 
County Court. King v. Hopkins, 48. 

4. Appellate jurisdiction of the Supreme Court is not limited to the 
final judgments of the District Court in actions or suits, in the techni- 
cal meaning of these terms. It extends to its final judgment in ‘all 
manner of pleas, plaints, motions, causes, and controversies,” in 
and by which the rights of person and property of the parties to them 
may and have been finally determined. Renn v. Samos, 104. 

zg 5. A judgment passing such account may be appealed from, such 
judgment being final as to the receiver and those interested in the 
funds. Td. 

6. It is inadmissible to join in one appeal several distinct judgments 
affecting different parties, though made in the same case. Jd. 

7. Astatement of facts, to be considered on appeal, must appear by 
agreement of parties or certificate of the judge. A paper signed by 
counsel of one of the parties, and marked ‘‘ approved,” and signed by 
the judge, will not be treated asa ‘‘ statement of facts.” Jd. 

8. Affidavits in Supreme Court will not be heard to show that a paper 
endorsed ‘‘ approved ” and signed by the judge presiding was intended 
thereby to be certified as a statement of facts. Jd. 

9. Parol instructions to the jury, directing them “ to find some char 
acter of verdict, as both parties preferred any verdict to a mistrial,” and 
not at the time excepted to, will not be revised on appeal. Jd. 

10. The record, on appeal, should not be encumbered by a bill of 
exceptions showing conversations of the district judge, to the effect 
that had he been a juror he would have returned a different verdict. 
Id. 

11. The right of a defendant in error to an affirmance, with damages 
for delay, is not affected by the fact that, after the writ of error was 
obtained, he procured, upon application and notice to the plajntiff in 
error, a correction of the judgment entered erroneously as to amount by 
mistake of the clerk, and brought up a transcript of the record with 
the judgment corrected nune pro tunc ; nor is the liability of the securi- 
ties on the bond of plaintiff in error affected by the fact that they had 
no notice of the proceedings to correct the judgment. Marz v. Brown, 
111. 

12. A transcript containing the statement of the case and the facts 
proved, under Art. 1561, Pas. Dig., and which is signed by the attorneys 
of the parties as an agreed case, but lacks the certificate of the district 
judge before whom the case was tried, is fatally defective. Cross ¥. 
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Crosby, 114. 

18. Objection for want of proper parties will not be noticed when 
first made in the Supreme Court. Hughes v. Roper, 116. 

14, On a suggestion of delay, when there is no statement of facts, 
nor averment in the petition as to the date of a contract on which the 
plaintiff below recovered, the contract will be presumed to have been 
executed under a statute which would permit the verdict to stand, and 
not under a statute repealing the former law, and which might defeat 
the verdict. Gammage v. Moore, 170. 

15. An appeal under Article 1493, Paschal’s Digest, allowing appeal 
to persons unable to give appeal bond by giving bond in no more than 
the costs and damages of the appeal, does not operate as a supersedeas ; 
the plaintiff is authorized to sue out such process as will authorize the 
sheriff to take possession of all the personal property of the defendant 
and perhaps to levy upon lands in other counties. Such appeal does sus- 
pend the power to sell. Ledbetter v. Burns, 508. 

16. An order of sale issued pending such an appeal, confers no 
power to sell. Jd. 

17. The recitation that appellants are unable to give an appeal bond, 
in the bond for costs, etc., is the proper mode of showing that fact, and 
of designating the character of the bond. Jd. 

18. The approval by the clerk is sufficient to perfect the appeal, and 
a bond so approved is sufficient unless objected to ; and after objection, 
if insufficient in amount, the appellate court will allowsuch defect to 
be cured by giving a new bond. Jd. 

19. It is beyond the power of the Supreme Court to reform a judg- 
ment for damages found by a jury, by giving damages which the jury 
failed to assess. Id. 

20. Where there is no statement of facts the court will consider such 
assignments of error as relate to the sufficiency of the petition to war- 
rant the judgment. Roundtree v. The City of Galveston, 612. 

21. A bill of exceptions serves to perpetuate in the record the ruling 
of the court to which the party presenting it excepts; it cannot 
supply a statement of facts, however full its recital of facts may be 
Id. 


PREEMPTION. 

On the 29th June, 1867, B applied to the county surveyor for a file 
upon and survey of one hundred and sixty acres of land, claiming it as 
a preémption under the Act November 12, 1866, and stating, in his ap- 
plication, that he believed it to be vacant, and that he had settled on it 
in February, 1866; C filed on the same land in July or August, 1866 ; 
had it surveyed November 1, 1866, and received his patent August 9, 
1869. In asuit by B to compel the county surveyor to make a survey 

under his file of August 29, 1867: Held, 
1st. That the Act of November 12, 1866, cannot be so construed as 
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PRINCIPAL AND AGENT. 





INDEX. 


to give to B the right to a survey of the land after it had been 
thus appropriated by C. Such a construction would change the 
legal position of the parties, and violate the Constitution in its 
provision against retroactive laws. 

2d. Even if the law were otherwise, B could not maintain a proceed- 
ing for mandamus against the surveyor, until after C’s patent 
had been canceled by a decree of a court of competent jurisdic 
tion. Miller v. Hays, 479. 


1. An agent acting under power of attorney which authorized him 
“to mortgage, hypothecate, or create a lien” on the lands of his princi- 
pal, borrowed a sum-of money for which he executed a note, secured it 
by a deed of trust, made at the same time on the land of his principal, 
Suit was brought against the principal on the note and to foreclose the 
mortgage. Defendant pleaded non est factum, as to the note only, 
which, notwithstanding the plea, was admitted in evidence with the deed 
of trust, with no further evidence of its execution than that afforded by 
the deed of trust: Held, 

1st. That there was no error, the deed of trust and note constitut- 
ing one transaction ; the note being evidence of the debt, and 
the trust deed both evidence and security. 2d. The’ trust deed 
alone was sufficient without the note to authorize a judgment 
for the debt and a decree of foreclosure. Taylor v. Hudgins, 244. 

2. Such a power of attorney will be construed as authorizing the 

agent to negotiate a loan for his own or his principal’s benefit. Jd. 


PRINCIPAL AND SURETY. 


1, An agreement by the principal to pay an increased rate of interest 
without consideration will not discharge the surety. Claiborne v.- Birge, 
98. 

2. The release of surety by alteration of contract by principal can only 
follow from a valid contract binding upon the principal, and in some 
way interfering with or impairing the rights of the surety. Jd. 


PROMISSORY NOTES. 





BANKRUPTCY, 38. 

1. Upon the failure to deliver such specific articles at maturity, the 
obligation becomes absolute for the. sum specified in money, Short v. 
Abernathy, 94. 

2. PARTIES—OFFSET. The payee of a note, who assigned the same to 
avoid the payment of debts, indorsed upon it at the time of the assign- 
ment a credit for an amount agreed to have been due from the payee to 
the assignee. Upon the assignment, in a suit by such assignee: 
Held, 


1st. That the assignee having by virtue of the assignment the legal 
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title to the note, could maintain a suit in his own name thereon, 
and upon recovery could retain as his own the amount of the 
credit, and hold the balance in trust as the property of the orig- 
inal payee. 
2d. That the maker could offset any valid claim held against the 
original payee to extent of the balance over and above the credit 
‘indorsed. . 


8d. Even if the credit indorsed was a fictitious and not a real trans- ° 


action, the assignee could still sue on the note, for the benefit 
of the payee or for his own benefit, and in such case the maker 
can offset any valid claim against the original payee to the full 
amount of the note. If the offset established is for a less 

_ amount than the note and interest, then the assignee is entitled 
to judgment for the overplus: Hason v. Locherer, 173. 

3. In such a case the jury propounded the following question to the 
Court : ‘‘ To the Judge:—If your Honor please, the jury would like to 
‘* know, in case they find that the note is not A’s (the plaintiff and as- 
‘sionee), can they find for B (the original payee).-—Jury.” Held, That 
it was error not to instruct to the effect that if B had the right to recover 
anything had he been the plaintiff, A, his assignee, was entitled to re- 
cover for him whatever he might have recovered for himself, and that 
without reference to whether the assignment of the note was eae on 
a valuable consideration or not. Id, 


RAILWAY COMPANY. 
DAMAGES, 3. 


RECEIPT. 
A written receipt for money or property may be explained or contra- 
dicted by parol evidence. Swann v. Muscher, 342. 


RECEIVER, 

1. The appointment of a receiver continues during the pendency of 

the suit, and until the case is tried and decided, unless the term of his 

office is limited by the order making the appointment. Weems v. La- 

throp, 207. 

2. An order appointing a receiver, _ recites, ‘to take possession 

‘‘of said trust negroes, now remaining on said plantation, and hire out 

‘*the sarne from year to year, until the termination of this suit,” au- 

thorizes the receiver to receive payment of notes taken by and. payable 

to himself, for the hire of the trust property remaining in his hands at 

maturity ; and whether he has such authority or not, but actually col- 

lects, and fails to account, the sureties are liable on their bond for the 
amount so collected. Id. 

3. Quere. Isa receiver chargeable with interest on money reported 

by him to the court as having been collected, and still remaining on 
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RECEIV ER— Continued. 
hand, where no order had been made requiring the payment of the 
money into court? Id. 


RECORDER. 
MUNICIPAL CORPORATIONS, 4, 5. 


RAPE. 

1. Anindictment for rape must charge that the accused “ did ravish ; 
the use of the noun “rape,” instead of the verb ‘‘ ravish,” is insuffi- 
cient. Davis v. The State, 226. 

2. As carnal knowledge, with or without consent, of a female under 
ten years of age, is rape, the allegations of force and want of consent 
are immaterial, and mere surplusage, and if alleged need not be proved. 
Jd. 

3. It is not necessary in an indictment for rape to charge that the 
accused was over fourteen years of age at the time of the offense: if 
under that age such fact is matter of defense. Id. 

4, See testimony, heid inconclusive of guilt, as to penetration. Jd: 

5. Medical testimony should be had in investigations of cases of rape 
upon a female under ten years; an examination of the injured party 
should be had; and every source of knowledge of the fact explored. Jd 


RELEASE. 
PRINCIPAL AND SuRETY, 1, 2. 


RES ADJUDICATA. 

A plea of former adjudication, to which is annexed a copy of the 
proceedings in such former suit, in which the course of action does not 
appear identical, but accompanied by distinct averments that the matter 
adjudicated was the identical subject matter, and that the trial was upon 
the merits, should not be stricken out on exceptions. The matter 
should be submitted to the jury. Bledsoe v. White, 130. 


SEARCH WARRANT. 
TRESPASS, 2. 


SEPARATE PROPERTY. 
1. When a debt is incurred for the protection of the separate property 
of the wife, to secure which a note is executed voluntarily by the wife 
jointly with her husband, judgment may be rendered on the note direct- 
ing execution to be levied on the community property, or on the sepa- 
rate property, at the option of the plaintiff. Grant v. Whittlesey, 320. 
2. The word increase, in 14th Section, Article 12 of the Constitution, 
was used in the sense given to the word by previous decisions of the 
courts, and, as defined, the increase does not inclnde the hire of separate 
personal property. Carr v. Tucker, 330. , 
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SEQUESTRATION, 

The Act of February 2, 1858, which provides for dispensing with 
the use of scrawls and seals, was intended to embrace every instrument 
in the execution of which scrawls or seals had been before that time 
used. Clayton v. Mooring, 182. 


SHERIFF. 

1. Under the Constitution (Article V., Section 21), where a sheriff is 
interested, process must be executed by a constable ; and no such officer 
can exist as a “special sheriff” appointed by the court to execute all 
necessary process which may issue in a case: but such defect must be 
taken in limine, by motion to quash citation and service. McClane v. 
Rogers, 214. 

2. If the sheriff, after notice of assignment of a judgment, voluntarily 
ignores the rights of the assignee and appropriates the money to other 
parties who have executions in his hands against the plaintiff, he does 
so'at the peril of having to account to the assignee. Td. 

3. That the sheriff has returned such executions against the plaintiff 
in execution satisfied, in no way affects the rights of the assignee of such 
judgment. Td. 


SET-OFF. 

1. While the hire of the wife’s separate property is community prop. 
erty, yet the creditor of the husband, in a suit against him by the wife 
for her separate property, cannot offset his debt against the use and 
hire of her property while in his possession. Carr v. Tucker, 330. 

2. An executrix cannot set off damages for harassment and attorney’s 
fees paid against a claim prosecuted against the estate she represents. 


House v. Collins, 486. 


SHERIFF’S SALES. 

The Sheriff's agency in making sale of land. Agency is in behalf 
of the plaintiff in execution tothe sum required to satisfy the judg- 
ment, and in behalf of the defendant in execution as to the residue of 
the money bid at such sale. Yarborough v. Wood, 91. : 


SPECIFIC PERFORMANCE. 

1. Tender of purchase money, making improvements by vendee (it 
not appearing that vendee expended beyond rents received by him), and 
possession, do not constitute such part performance of a parol agree- 
ment for sale of land as will justify a decree of specific performance of 
such parol agreement to sell. Ann Berta Lodge v. Leaverton, 18. 

2. See discussion of principles governing specific execution of parol 
contracts for sale of land. Jd. 


STATUTE OF FRAUDS. 
SPECIFIC PERFORMANCE, 1. 
1. A negro sold and delivered in consideration of land by parol, pos- 
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STATUTE OF FRAUDS—Continued. 
session of the land having been delivered, is sufficient as a payment to 
take the contract out of the statute of frauds. 

2. See case of parol sale of land enforced. Castleman v. Sherry, 59. 





SUBROGATION. 

See facts in opinion held not sufficient to entitle one to maintains 
suit in his own name on aclaim alleged by him to have been paid for a 
third party. Sorrel v. Clayton, 188. 








SWINDLING. 

1. An indictment for obtaining property by fraudulent representa 

. tions should charge in terms that the property was acquired by means 
of the fraudulent representations. It is not sufficient to allege that the 
owner was swindled out of value of the property by means of the 
fraudulent representations, Epperson v. The State, 79. 

2. Ina trial for passing a forged or worthless check for good, and 
there is no evidence tending to show that the defendant obtained the 
check from some other party, it is not error to instruct the jury ‘‘ that 
“if the defendant got the check from another, it devolved on him to 
‘show it;” the court having instructed the jury that knowledge of 
the worthlessness of the draft was a material element of the offense, 
Sherwood v. The State, 498. 


TAXES AND TAX SALES. 

' ‘Bonn. 

EVIDENCE, 1, 2. 

1. The Act of February 11, 1860 (Paschal’s Digest, 5188), making the 
assessor’s deed prima facie evidence that all the prerequisites of the 
exercise of the power tosell land for taxes had been complied with, does 
not enlarge the legal import of a tax deed made prior to the passage of 
suchlaw. Such law will not be given a retrospective effect. McPhail v. 
Burris, 142. 

2. Under the Act of November 10, 1866 (Paschal’s Digest, 7486), taxes 
are not dependent on the amount of gross sales, but on the income derived 
from sales of goods made in excess of their cost, after deducting from 
the income or profits the expenses, etc., allowed by statute. Millar v. 
Douglass, 288. 

3. The repeal, June 3, 1873, of former tax laws did not relinquish the 
right of the State to recover taxes previously levied but not collected. 
Clegg v. The State, 605. 

4. Although the Constitution, by its adoption, December 3, 1869, be- 
came operative, yet the de facto ministerial and executive officers exer- 
cising authority and deriving color of authority from the pretxisting 
provisional government were not superseded until the organization of 
the State government ; and the assessment of taxes made for 1870 by the 
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assessor and collector appointed by the provisional government was 
legal. Id. 

5. Taxes are defined to be burdens and charges imposed by the legis- 
lative power of a State upon persons and property for public purposes. 
Id, 

6. Legislative powers over taxation discussed. 

By the Constitution, taxes on landed property were intended to be 
a specific charge upon the land upon which assessed, to be enforced by 
proceedings in accordance with provisions made by the Legislature for 
their condemnation and sale for the taxes due thereon, and not by sale 
under a judgment in personam. Id. ‘ 

7. The petition showing that suit is brought im part to collect taxes on 
real estate without designating and describing the lands upon which 
such taxes are levied, and that suit is not brought for the condemnation 
and sale of the lands for taxes due thereon, but for a personal judgment 
against appellants for taxes due of every character, is insufficient, and 
a demurrer to it should have been sustained. Jd. ; 


8. No right of action exists for the non-payment of an ad valorem 


property tax until an assessment has been made as provided by law ; 
and the Constitution providing for an assessment, the pro rata value of 
the property as levied cannot be ascertained otherwise, and it is error to 
admit parol evidence of the value of the property, tax upon which is sued 
for. Id. 

9. Suit to enforce payment of tax. In suit, the collector of taxes 
(sheriff), on failure of payment of taxes, to report the parties in default 
to the comptroller as delinquents; this report fixes the default and 
authorizes the comptroller to cause suit to be instituted. Jd. 

10. The sheriff’s duty being DrRECTORY, the facts to be established by 
it may be proved by other evidence; the duly certified delinquent list, 
with the comptroller’s order for suit thereon, would be prima facie evi- 
dence of the right of the State to judgment. . Jd. 

11. The authority for making assessment for local improvements is 
derivable from, and an exercise of, the taxing power and not that of 
eminent domain. Roundtree v. The City of Galveston, 612. 

12. It is clearly settled by the great weight of authority, that the Con- 
stitutional provisions having reference to taxes for general revenue, that 
they shall be equal and uniform, etc., are not applicable to assessments 
for local improvements ; and he]d that suit could be maintained by the 
city, of the assessment for local improvement against the adjoining lot- 
owner, of one-third of the costs of such improvement. Id. 

13. The repeal of the former City Charter by the present Act incor- 
porating the city of Galveston, did not operate as an immediate or abso- 
lute repeal of all ordinances adopted by the city under and while its 
former Charter was in full force and effect. Garey v. The City of Gal- 
veaton, 627. 

14. The assessments under an ordinance passed for the assessment of 
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TAXES AND TAX SALES—Continued. 
taxes under the former Charter, is a sufficient assessment to collect a tax 
levied by the city after the date of its new Charter. Jd. 

15. In Repeal of City Charter, only such ordinances as are incon- 
sistent with the new Charter are rendered invalid by its enactment. 
Ta. 

16. An act validating bonds which were issued by the city of Galves- 
ton, called the ‘‘ Bridge Tax,” and authorizing the levy of a tax for 
interest and sinking fund, is not retro-active or prohibited a the Con- 
stitution. Jd. 

17. The present City Charter, limiting taxation to one per cent. ad 
valorem, is violated by an ordinance levying one per centum for general 
revenue, and one-fourth of one per cent. Bridge Tax, for 1871, and such 
excessive levy is a nullity. Jd. 

18. Had it been shown that the Bridge Tax entered into, and formed 
part of, the contract with the bondholders, still, in view of the express 
limitation of the power to tax for general revenue, would be regarded 
as limited to one per cent., less the special Bridge Tax. Jd. 

19. Under the tax law (Paschal’s Digest, 7660) imposing occupation 
taxes, no formal assessment was necessary ; and if the tax was not 
paid before the party liable to such tax entered upon the business tared, 
it was the duty of the officer charged with collection of such tax to en- 
force its payment. Texas Banking and Insurance Co. v. The State, 636. 

20. In absence of Legislative provision for the per Ac of such tax ' 
otherwise, the collector can collect by suit. Jd. 

21. The constitutional limitation, that ‘‘taxation shall be equal and 
uniform throughout the State,” is not violated by the Act of April 22, : 
1871 (Paschal’s Digest, 7660), imposing an occupation tax upon every 
person or firm dealing in stocks or bills of exchange, in any city or town 
exceeding five thousand in population, an annual tax of two hundred 
and fifty dollars, and upon such occupation, in a city or town of less 
population, fifty dollars. Jd. 

22. In an ordinary case involving the validity of a tax, either State or 
municipal, on constitutional or other grounds, which may be considered 
and determined by the court just as consistently with public policy 
before as after its collection, and especially where the rights of a large 
number of persons are involved, and a great number of suits may be 
avoided, and individual loss and damage prevented, courts may properly 
interpose by injunction to prevent the collection of such tax. Blessing 
v. The City of Galveston, 642, 

23. PARTIES TO SUCH Suits. Itis not objectionable for others having 
a like interest with the original plaintiffs to make themselves parties. 
Id. 

24. If such tax be in excess of the limits of the charter, the levy to 
the amount of such excess would be void. Jd. 
25. Assessment of taxes. See Texas Banking and Insurance Co. 9 

The State, supra. Id. 








INDEX. 701 


TAXES AND TAX SALES—Continued. 


26. Taxes levied upon trades and occupations are not prohibited by 
the Constitution. Jd. 


THEFT. 
INDICTMENT, 1. 
1. In an indictment for theft, the stolen property may be alleged in 
the indictment to belong to one who had but a special property in it 
at the time it was stolen. Moseley v. The State, 78. 

2. When a pocket-book, in the pocket of its owner, is seized by the 
hand of one without the knowledge or consent of the owner, and drawn 
half way out of the pocket, when the party seizing it, on being detected, 
relinquishes his hold uponit: Held, on trial, for theft from the person 

1st. That there was a sufficient taking away from the person. 

2d. That there was a sufficient possession of the pocket-book, if the 
same was taken with felonious intent, to constitute the offense 
of theft from the person, under Article 762 of the Code. 
Fiynn v. The State, 321. ' 

3. Asportation is not necessary to be alleged or proved in order to a 
conviction for theft. Austin v. The State, 345. 

4, It is not necessary to allege that the taking in theft was ‘‘ felo- 
nious,” the word ‘‘ fraudulently” is equivalent to ‘‘feloniously.” Jd. 

5. Theft from a house by one having a right to enter the building 
by virtue of his employment as a domestic servant, is not punishable 
under Article 764 of the Penal Code, but only as simple theft. Taylor 
v. The State, 387. aa 

6. A fraudulent taking of the property of another embraces the idea 
that’ the taker knew that it was not his own, and also that it was done 
to deprive the true owner of its value. Hence, a taking under a claim 
of ownership when the evidence shows reason to believe the claim was 
well founded, will not authorize a conviction of theft. Smith v. The 
State, 444. 

7. On the trial of one charged with the theft of an animal, the 
jury were permitted by the court to leave the court-room during the 
trial, and inspect for themselves the animal alleged to have been stolen, 
with a view of thus solving, in connection with the evidence detailed by 
witnesses, the question of identity and ownership. No evidence was 
detailed by any of them on their return into court as to what they dis, 
covered. Held, 1st, That there is no authority in this State for such a 

.mode of enlightening the minds of the jury as to the material facts of a 
case which they have to try. 2d, That a verdict upon facts thus ascer- 
tained would be a finding on facts known only to the jury—not publicly 
developed on the trial—concerning which defendant had no opportunity 
to cross-examine them as witnesses, upon which defendant or his coun- 
sel had not been heard, and of which the judge had no information 
Jb. 
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8. Wherever theft of cattle is charged and the evidence is that the 
cattle were taken from their accustomed range, the Article 24102 of 
the Code, inflicting a less punishment for theft, should be given in 
charge by the court, and, in most cases, the succeeding Article, 2610 ¢, 
should be given—said clause imposing a punishment for removing ; 
cattle from their range where there is no fraudulent intent. Camp- 


bell v. The State, 591. 


TRESPASS TO TRY TITLE. 


PARTIES, 2. 

1. In an action of trespass to try title, ew defendant has no title 
he cannot show in defense that plaintiff had not paid a valuable con- 
sideration for his title. Ann Berta Lodge v. Leaverton, 18. 

2. Where several tracts are sued for in trespass to try title, and are 
described in the petition by the date and name of the patentees and num- 
ber of acres in each tract, a verdict for plaintiff less twoof the tracts, 
described by name of the grantee, is sufficiently certain to allow of a 
a judgment thereon. Wood v. Welder, 396. 

8. In absence of proof of the date of the Jocation and survey of the 
land sued for, limitation will only run from the date of the patent in 
favor of defendant in possession under another title. Jd. 


TRESPASS. 


1. A search-warrant issued upon an insufficient affidavit, affords no 
protection to those charged with committing trespass in execution. 
as v. Lucas, 529. 

. But when one purchases porgonal property withoat taking a bill of 
in and from another not authorized to sell, when the title to the 
property could only pass by written bill of sale, the recaption of the 
same by the true owner under color of a search-warrant, though based 
on insufficient affidavit, will afford the purchaser no cause of action 
;. the owner. Td. 

. An unlawful taking or purchase of personal property can never 
affect the right of the true owner, when he has done nothing to weaken 
or destroy his right. Jd. ° 


. TRUSTS AND TRUSTEES. 

An executor with power to administer without control of the Probate 
Court is a trustee for those entitled to take under the will, and before 
turning the estate over to the heirs, he had the right to insist upon 
bond and security to protect himself against liability for the unpaid 
legacy. Stephenson v. McFaddin, 322. 


TRIAL BY JURY. 


CHARGE OF COURT. 
Jury, 1, 2, 3, 4. 
PRACTICE, 19. 
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VARIANCE. 

j Evidence of an assault upon Mary Gorman will not support a con- 
viction upon an indictment for an assault upon Martha Gorman. Gor 
man v. The State, 221. 


VENDOR. 
Vendor’s lien will been forced to secure the payment of the bid by 
a purchaser at sheriff's sale above the satisfaction of the judgment, for 
the payment of which credit is given by consent of the defendant in 
execution. Yurborough v. Wood, 91. 


VENUE. 

PRACTICE, 16. 

1. The law as to reasonable doubt may not extend to the proof ofthe . 
venue, but the question is not adjudicated. Barrara v. The State, 260. 

2. When an affidavit for a change of the venue of a criminal cause 
is made, on the ground of prejudice, with supporting affidavits, as re- 
quired by Article 2994, Paschal’s Digest, it cannot be overborne by any 
namber of counter-affidavits of a negative character. Walker v. The 
State, 360. 

3. The discretion given to a District Judge in determining the merits 
of an application for change of venue, is a judicial, and not a personal 
discretion, and his action may be revised by this court on appeal, Jb. 


VERDICT. 
PRACTICE IN THE SUPREME CouRT, 14. e 
TRESPASS TO TRY TITLE, 2. 
5 1. A verdict as follows : “ We, the jury, find the defendant, H. C., 

“guilty of agreeing to the commission of the offense, and liable as a 

‘‘ principal offender, and assess the punishment at seven years 

“in the State penitentiary,” Mand by the jury on a trial for robbery, 

will not support ajudgment. Ring v. The State, 282. 

2. It is the duty of the jury, (1) To speak the truth between the State 
and the defendant Dv their verdict of “ guilty ” or “‘ not guilty” of any 
one of the offenses of which he may be convicted under the indictment. 

(2) If they find defendant guilty of any offense included within the 
different degrees charged by the indictment, to assess the punishment. 
Buster v. The State, 315. 

3. A verdict, “ We, the jury, find the defendant guilty, as charged in 
“the indictment, and assess his punishment to be hung by the neck un 
‘* til dead,” is insufficient to support a judgment. Ib. 





WITNESS. 
CRIMINAL PROCEDURE, 8. ; Practice, 17, 18, 


\\ RIT OF ERROR. 
1. Service of citation upon one of several partners, plaintiffs, 
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against whom wfit of error has been taken, is insufficient; all the de 
fendants in error must be served. Clark v. Thompson, 128. 
2. See irregularities in the record for which writ of error was dis- 


missed. Jd. : 
3. It is essential to the validity of a writ of error that it be brought 


by and against the parties to the record or their privies. Stephenson v. 
T. & P. R. R. Co., 162. ' 

4, In a judgment rendered in favor of the “ Southern Pacific Railroad 
Company,” in suit filed 6th September, 1871: Held, under the various 
statutes on the subject, that a petition for writ of error filed July 10, 
1873, and directed to ‘‘ the Texas and Pacific Railway Company,” was 
properly directed, and the writ will not be dismissed for want of prop- 
er parties. Jd. 

5. The Texas and Pacific Railway Company is not a non-resident, and 
service upon the attorney of record of writ of error is insufficient. Jd. 

6. A writ of error is not the remedy for one removed from an admin- 
istration, who gave no notice of appeal at the time of his removal, and 
who took no such steps to obtain an appeal or review as are contem-: 
plated by the statute. Smith v. Robb, 260. 








